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TEMPORARY EMPLOYMENT 
SERVICES (TES)

The definition of a temporary 
employment service has changed 
slightly and is “any person who, for 
reward, procures for or provides to  
a client (e.g. farm) other persons  
who perform work for the client  
and who are remunerated by the 
temporary employment service.” 

This is what we commonly refer to as a labour 
contractor. A labour contractor will typically 
provide labour during peak season for a few 
days or weeks and the labour contractor/broker 
remunerates the employees. In this scenario the 
farm is the client, the TES the employer and the 
worker the employee.

An independent contractor on the other hand 
provides a service to a client, and he remunerates 
the employees. In this scenario the independent 
contractor is the employer. Independent 
Contractors are used by employers for a specific 
‘outcomes-based’ task and the employer has 
no jurisdiction over working hours, the tools 
being used, etc., but only pays for a specific 
result or outcome, contracted beforehand (i.e. 
electricians, carpenters, etc.).

Who is responsible? 

In the first scenario, where a temporary 
employment service is provided, the client and 
the TES is jointly and severally liable for breaches 
by the TES to a collective agreement, Basic 
Conditions of Employment Act (BCEA) and also, 
where applicable, the Sectoral Determination 13 
(SD 13). Clients must be aware that the

The amendments to the Labour 
Relations Act (66 of 1995) came into 
operation on 1 January 2015. Most of 
the provisions will only apply three 
months after the commencement 
date of the Labour Relations 
Amendment Act, 2014. Employers 
and Temporary Employment Services 
can therefore find themselves to be 
liable from 1 April 2015. 

This brief provides some practical 
guidance to employers and labour 
contractors in the wine industry and 
agricultural sector on temporary 
employment services, fixed-term 
contracts and part-time employment. 

The Amendment Act introduces a 
much more regulated relationship 
between the employer and non-
permanent employee. Conditions are 
further placed on the use of fixed 
term and part-time contracts.



for an employee of the client who is 
temporarily absent” and the employee 
does not earn more than R 205,433.30 
per year/ R 17 119.44 per month.

If an employee does not pass the test for 
Temporary Service aforesaid he or she is deemed 
to be employed on an indefinite basis and if the 
employer terminates the temporary services 
of the employee, just so that he will not be 
employed indefinitely, this would constitute an 
unfair dismissal. 

If the TES provides a temporary service, as 
defined, he is regarded as the employer and 
the worker is his employee. There are however 
circumstances introduced by the amendments 
where the client can be considered to be the 
employer of the worker and the worker his 
employee. The most significant risks of this 
provision are as follows:

•  The temporary employee of the TES may not
be treated on the whole less favourably 
than an employee of the client performing 
the same or similar work, unless there is a 
justifiable reason for the different treatment. 

•  In agriculture, the client can be held liable for 
a worker who is earning under the minimum 
wage set down by SD 13.

•  The client can further be liable if the worker
works for the TES for more than 3 months 
without substituting a worker that is 
temporarily absent or without there being 
a justifiable reason for the length of the 
employment.

What does ‘less favourably’ mean?

The Amendment Act does not provide us with a 
definition and it seems as if this would mean 
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employee may institute proceedings against 
either the TES or the client or against both; a 
labour inspector may enforce compliance against 
TES or client or against both and any order or 
award may be made the TES or the client or 
against both.

What is required of a TES?

A TES must be registered as an employer in 
terms of applicable legislation and may not 
render any services without being registered. 
(See the checklist at the end). He must further 
provide his employees each with employment 
contracts and ensure that he is compliant in 
terms of the BCEA and SD 13 if he provides 
temporary employment services to a farm.

Is joint liability of the TES and 
client extended to dismissal?
Dismissals that are excluded from the 
joint and several liability provision are 
limited to dismissals where: 

i) the purpose was to avoid the 
operation of the clause that makes 
the client and the TES jointly and 
severally liable, and 

ii) because the worker exercised any
right in terms of the Act. 

Other dismissals may therefore be 
referred to the CCMA who will  
determine who the employer is in that 
particular case.

TEMPORARY SERVICES

Temporary Services is “work for a 
client by an employee for a period not 
exceeding 3 months or as a substitute 
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•  a fixed date (other than an employee’s normal
or agreed retirement age)

When may fixed term contracts be used?

If either the original contract or successive 
contracts, or their collective duration, will be 
for a period longer than three months, then a 
fixed term contract or successive contracts is 
permissible only if the nature of the work for 
which the employee is employed is of a limited  
or definite duration; or the employer can 
demonstrate any other justifiable reason for 
fixing the term of the contract If either the 
original contract or successive contracts, or their 
collective duration, will be for a period longer 
than three months, then a fixed term contract 
or successive contracts is permissible only if 
the nature of the work for which the employee 
is employed is of a limited or definite duration; 
or the employer can demonstrate any other 
justifiable reason for fixing the term of  
the contract.

A justifiable reason will include the following 
scenarios: 

a) Replacing an temporarily absent employee;

b) A temporary increase in the volume of work
 which is not expected to endure beyond 
 12 months; 

that, on the whole, temporary employees are 
entitled to the same benefits or benefits having 
roughly the same value, e.g. leave, transport; 
than what the client’s permanent employees 
performing the same or similar work are entitled 
to. Yet, a client may treat an employee differently 
if there is a justifiable reason. 

What constitutes an acceptable reason  
for different treatment? 

Seniority, experience, length of service, merit, 
the quality or quantity of the work performed 
(if measured), or any other criteria of a similar 
nature. Examples of a justifiable reason are 
discussed below under fixed term contracts.

FIXED TERM CONTRACTS 

Clients who use fixed term contracts 
should review their practices and 
procedures where the periods of the 
contract together with the renewal 
exceeds three months.  

In terms of the new definition, a fixed term 
contract terminates on:

•  the occurrence of a specified event;

•  the completion of a specified task or project;

The amendments in relation to fixed term 
contracts do not apply to employees who:

•  earn more than R 205,433.30 per year/
R 17 119.44 per month, 

•  to small businesses (i.e. business that employs
less than 10 employees or less; or 

•  to businesses that employs less than 
50 employees and whose business has been 
in operation for less than two years and the 
employer does not conduct more than one
business and the business was not formed by 
the division or dissolution for any reason of  
an existing business.
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c) A student/recent graduate working to gain
 work experience;

d) A specific project with an end date/event; 

e) A non-SA citizen on a work permit;

f) Doing seasonal work;

g) Working on a public works project; 

h) A job funded by an “external” source for 
 a limited period;

i) A person past agreed retirement age.

A possible risk to an employer

Where a fixed term contract is concluded for 
more than 3 months and there is no justifiable 
reason why it was not for a definite period then 
the employment will be deemed to be of an 
indefinite period and if terminated can amount 
to an dismissal. In the definition of dismissal, it 
is stipulated that it can be where an employee 
reasonably expects the employer to renew a 
contract on the same or similar terms, but the 
employer did not renew it or offered to renew 
the contract on less favourable terms. The 
employee can argue that he had a reasonable 
expectation that he would be retained on an 
indefinite basis. The difficulty then arises where a 
fixed term contract is renewed. An employer will 
have to ensure that the circumstances for the 
renewal is appropriate and that it does not raise 
an expectation of indefinite employment.

It is therefore important to ensure that where 
fixed term or temporary contracts are concluded 
that they relate to the happening of a definite 
event, e.g end of harvest, pruning of trees or for 
a specific period, e.g. two weeks. 

The fixed term contract will then terminate 
on the effluxion of time or the conclusion of a 
particular task.

Where a fixed term contract is concluded for a 
period longer than three months and the nature 
of the work is not for a limited or definite period 
or the employer cannot demonstrate any other 
justifiable reason for fixing the term of the 
contract, then the contract will be deemed to be 
of an indefinite duration.

              POSSIBLE RISKS

There are 3 possible risks when using  
fixed term contracts for longer than  
three months: 

1.  Unfair dismissal where an employee
can prove that he had a reasonable 
expectation of being employed on  
an indefinite bases;

2.  The contract is deemed to be of an
indefinite basis (as there is not a 
limited period or justifiable duration).

3. Where an employee is employed 
on a fixed term for longer than  
3 months then he or she may not  
be treated on the whole less 
favourably than an employee of  
the employer performing the  
same or similar work, unless  
there is a justifiable reason for  
the different treatment.
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work, unless there is a justifiable reason for the 
different treatment. They must further have 
equal access to training and skills development.

AUDIT CHECKLIST

To obtain ethical certification from 
WIETA, producers are required to 
assume responsibility for all aspects 
on his/her farm(s), including TESs who 
provide labour for seasonal work such 
as pruning and harvesting. 

It is clear in terms of the Amendment Act that 
producers are jointly and severally liable for 
the TES’s compliance with labour standards. It 
is therefore the responsibility of the producer 
to ensure that the TES has the appropriate 
documentation in place to demonstrate that it is 
compliant with law and ethical standards. 

If you use a TES you can include the TES  
into your audit, or the TES can apply for  
WIETA membership and be audited in  
his/her own capacity.

The simple checklist opposite should assist  
to measure your TES’s compliance.

PART-TIME EMPLOYMENT

Part-time employment is defined 
as follows: “An employee who is 
remunerated wholly or partly by 
reference to the time that the  
employee works and who works  
less hours than a comparable  
full time employee”.

The provisions in relation to part time 
employment does not apply to employees  
who earn more than R 205,433.30 per year/ 
R17 119.44 per month, to small businesses  
(i.e. business that employs less than 10 
employees or less; or to businesses that  
employs less than 50 employees and whose 
business has been in operation for less than  
two years and the employer does not conduct 
more than one business and the business was 
not formed by the division or dissolution for  
any reason of an existing business. It further 
does not apply to employees that work for  
less than 24 hours per month.

Part-time employees may not be treated on the 
whole less favourably than an employee of the 
employer performing the same or similar

The amendments to the Labour Relations Act 
have far reaching effects on employers who 
make use of non-permanent employees. 

The practical effect of each and every change is 
not yet certain and we will have to wait for the 
courts to interpret the provisions. In the

meantime it is recommended that employers 
review the content of their fixed term and 
temporary contracts to ensure that their 
practices are in line with the new requirements 
of the Labour Relations Act.
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The TES must be a registered legal entity  
(i.e. a company, partnership, sole proprietary or 
close corporation). 

A Section 37(2) Occupational Health and Safety 
agreement is signed between the TES and the 
producer. 

The TES must be registered with SARS and must 
register his employees for UIF & SDL. And VAT (if 
applicable). Up to date proof must be available of 
payment for PAYE, UIF and SDL.

The TES must be registered for COIDA and a 
certificate of good standing must be available 
that proves registration and that all monies due 
to COIDA has been paid over. 

All TESs must be registered in terms of the 
Employment Services Act, Section 198(4F).

If the TES employs more than 50 employees or 
has a turnover of more than R 6 million, it has an 
Employment Equity Plan in place.

Records must be available and kept for 3 years 
of all employees employed by the TES and the 
duration for which they have been employed. 
This includes that copies of all the employees’ 
ID’s are available.

All employees have been given contracts and the 
contracts meet legislative requirements.

Wages:
a.  All employees must be presented with a

payslip and the payslip must contain all  
the information required by legislation. 

b.  The TES pays at least the applicable
minimum wage to its workers.

CHECKLIST TO MEASURE 
YOUR TES’S COMPLIANCE

Working hours: The TES keeps record of all hours 
(normal and overtime) worked by each employee.

Health and safety:
a.  If the TES employs more than 20 employees

he/she has one Health and Safety 
representative for every 50 employees. 

b.  If applicable, does the employees receive
protective clothing free of charge?

c.  Have all workers received basic health and
safety induction training.  

d.  Are the workers transported safely? 
e.  If the TES employs more than 5 workers,

it must have first aid kits available at the site 
where the workers work and if he has more 
than 10 workers he must have a trained first 
aider appointed to deal with small injuries or 
emergencies. 

The TES must be compliant with WIETA’s ethical 
Code requirements. It would be a better practice 
if the TES has a fair labour company policy in 
place or fair labour policies dealing with each 
ethical standard separately to ensure that it 
meets WIETA’s ethical standards.
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c.  Correct overtime is paid to workers. 
d.  Employees, if applicable, receive

annual leave, sick leave and family 
responsibility leave. 


